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«I am extremely worried about the situation in Ukraine, its political and democratic development,»
Secretary General of the Council of Europe Walter Schwimmer was quoted as saying on the even of
the hearing of the «Ukraine issue» at the Parliamentary Assembly, - «as long as we can influence that
country in any way, as long as we can do something, we must try and help,» (Holos Ukrainy, April 26,
2001).
The statement is obviously logical: if a country is a member of an international organization, the
organization is able to influence developments in that country in a positive way. Other wise negative
tendencies in the country can only deteriorate. Hence, the logic resulted in a rather tolerant final
conclusion of the PACE on the «Ukraine issue» on April 26, notwithstanding sharp warnings that had
been made to Ukraine, and the fact that Ukraine has been repeatedly criticized for lack of respect for
human rights and civil liberties, and failed to comply meet all of the obligations it had undertaken when
joining the Council of Europe.
Ukraine's membership in the Council of Europe has been rather tense. On September 26, 1995, the
Parliamentary Assembly of the Council of Europe recommended Ukraine for accession. However, in
Ukraine the accession process was complicated by the fact that a number of left-wing MPs demanded
that a bill on Ukraine's accession to the Council of Europe should be debated by the Ukrainian
parliament together with a bill that would allow the Ukrainian parliament, Verkhovna Rada, to join the
Interparliamentary Assembly of the Commonwealth of Independent States (CIS) (UTN, October 31,
1995). Then, however, the parliamentary debates went on rather smoothly, and Ukraine became the
37th member of the Council of Europe, and the fifth of the former Soviet republics (after Estonia,
Latvia, Lithuania and Moldova) to join that organization.
Having joined the Council of Europe, Ukraine found itself obliged to deal with a list of 41
commitments undertaken at joining. Specifically, pursuant to the PACE resolution #190, Ukraine had
to strengthen the role of the Ministry of Justice and independence of the judiciary; re-subordinate
penitentiary institutions from the Ministry of the Interior to the Ministry of Justice; transfer the powers
of the prosecution to other authorities (courts, militia, etc) in accordance with European standards;
create a new entity, an investigation authority. Also, Ukraine undertook obligations to adopt a new
constitution, ratify the European Convention on Human Rights, adopt new Criminal, Criminal-
Procedural, Civil and Civil-Procedural Codes. Ukraine was also required to ratify European charters
and conventions on preventing torture, protection of minority rights, regional languages and ethnic
minorities, on mutual assistance in criminal investigation, on extradition of convicted criminals, on
preventing money laundering. To date Ukraine has fulfilled 36 of its obligations and signed over 30
European conventions. At the moment of joining the Council of Europe in 1995, at the fourth year of
its independent statehood Ukraine did not have a post-Soviet constitution; it did not have any new code
that would meet international standards; the prosecutions and the judiciary systems remained
unreformed. According to then Minister of Justice Serhiy Holovatyi, meeting those tasks was designed
to «legally ensure democracy in the state, the rule of law principle and the observance of human rights
in Ukraine» (Uriadovyi Kurrier, December 2, 1995).
International observers pointed out to the necessity to carry out a broad legal reform in Ukraine well
before Ukraine's accession to the Council of Europe. For instance, CE's rapporteur on the issue of
Ukraine's accession Jean Pierre Masseret stressed he was «shocked by the fantastic power of the
Attorney General» (UNIAN, April 12, 1995). Legal reforms in the context of Ukraine's new
membership in the Council of Europe also involved development and adoption of a new concept of the
judiciary reform. The tasks also included reforms of the judiciary and the bar. In February 1995,
slightly more than six months before Ukraine joined the Council of Europe, then Deputy Minister of
Justice Suzanna Stanik told the press than the issues that needed to be addressed in the course of
reforming the national legislation in accordance with European standards included the need to
eliminate contradictions between laws and real life, as economic conditions prevented individuals from
enjoying the rights guaranteed by law. In that case the point was that the emergence of the independent
bar made it possible for attorneys to refuse taking up cases if their services were not properly paid for.
Thus, citizens who needed attorney services either had to deal with their problems on their own or face
substantial costs.
Among the issues that had made Ukraine's relations with the Council of Europe rather tense for several
years was the issue of death penalty which Ukraine undertook to abolish when joining the CE. Since
the Criminal Code of Ukraine contained an article that envisaged the «exclusive measure of
punishment» (an euphemism to death penalty), the decision was made to announce a moratorium on
performing executions. Meanwhile, the prosecutions officials repeatedly insisted the death penalty
should remain. In December 1994 Attorney General of Ukraine Vladyslav Datsiuk spoke publicly in
favor of maintaining the death penalty as an exclusive measure and announced that as many as about
100 persons had been sentenced to death penalty in 1994 alone (UNIAN, December 10, 1994).
Then Minister of Justice Serhiy Holovatyi advocated introduction of a moratorium until the adoption of
a relevant law before November 9, 1995, when Ukraine's national flag was expected to be flown in
front of the Council of Europe's headquarters in Strasbourg for the first time. While the death penalty
provision was not removed from the Criminal Code by the end of 1996, the introduction of the
moratorium was a significant achievement. Yet, in early 1997 Ukraine began receiving strong criticism
from the Council of Europe for the failure to ban death penalty legally. Visiting Ukraine in December
1997, member of the PACE Tunne Kellam announced he was «absolutely convinced» that Ukraine
conformed to its obligations and had not performed any executions from March 1997. Nevertheless, he
said that «the questions we asked received the answers that may not satisfy us completely» (Kievskie
Vedomosti, December 12, 1997).The problem could result in suspending Ukraine from participation in
the Council of Europe from the January 1998 session onwards. A PACE official was quoted as saying
«we prefer political dialogue to sanctions, but there are limits to it. When joining the Council of Europe
in 1995, Ukraine undertook to abide by the moratorium on death penalty, but at least 180 persons have
been executed since then» (Nezavisimaya Gazeta, December 18, 1997). Only at the end of January
1998 a tense debate at the PACE shifted the vote in favor of the Ukrainian delegation.
In December 1998**** Ukraine's membership in the PACE was challenged again because of the death
penalty issue. Ukraine had been given time till June 1998 to meet its obligations. By that time,
according to the information published in the Ukrainian press, there had been about 300 persons
sentenced to death and waiting for execution (Fakty I Kommentarii, June 9, 1998. In the first part of
1998 alone, 91 persons were sentenced to death (Holos Ukrainy - Tyzhden, October 9-15, 1998). The
parliament's Human Rights Representative Nina Karpachova was quoted as saying: «… against the
presidential moratorium … 13 death sentences have been performed. Relatives of none of the executed
individuals had been informed, and they even did not know the places where their family members had
been buried» (Segodnya, December 4, 1998).
Hence, the failure to abolish death penalty legally, notwithstanding the moratorium, received strong
criticism by international organizations. The question was finally resolved in 1999. On December 30
the Constitutional Court of Ukraine discussed the petition of 51 members of the Ukrainian parliament
(initiated by Serhiy Holovatyi, Roman Zvarych and Vasyl Kostytsky) and made a judgement that it had
previously denied twice to representatives of the legislature for different formal reasons. Based on
Articles 24, 28, 157, 216 and 226 of the Constitution, the Constitutional Court judged that the death
penalty provisions of the Criminal Code were unconstitutional and, therefore, invalid. The verdict was
viewed as the demonstration of Ukraine's commitment to comply with the standards of the Council of
Europe and the country's desire to be seen as «European».
Hence, Ukraine's membership in the PACE was not challenged for the first time. In addition to the
death penalty issue there were controversial reports about violations in the election process. For
instance, numerous international observers, including those of the OSCE and PACE, had mixed
impressions about the 1999 presidential election in Ukraine. They reported violations (particularly the
failure to comply with equal access to the media requirement between the polling day and the run-off,
instances of campaigning for a particular candidate at the polling stations and so on, which cast serious
doubt about compliance with democratic election procedures) but did not deny that vote counting that
proved substantial difference in number of votes received by individual candidates, occurred in
accordance with the law. Another source of tension between Ukraine and the Council of Europe was
the April 2000 referendum. The effect of controversial reports about preparing and conducting the
referendum was multiplied by the burden of unfulfilled obligations, including the failure to adopt the
law on political parties, approved by the parliament but vetoed by the president, and the failure to adopt
the Civil, the Civil-Procedural and the Criminal-Procedural Codes.
The current situation of Ukraine regarding its relations with the PACE is remarkable in a sense of
foreign policy implications of Ukraine's internal political processes. Noteworthy, commenting on the
death penalty issue in December 1997, then member of the PACE Tunne Kellam announced : «as far as
other human rights issues are concerned, there are no questions to Ukraine» (Kievskie Vedomosti,
December 12, 1997). However, today the «human rights issues», primarily the issue of freedom of
expression in Ukraine, are in the spotlight. The attention to problems with the freedom of speech in
Ukraine has been linked to the domestic political crisis, multiplied by the disappearance of journalist
Georgy Gongadze and the ongoing «tape scandal». In late September 2000 a teleconference between
Ukrainian journalists and members of the Press Subcommittee of the Council of Europe had to be
cancelled at the last minute after the announcement that a bomb had been planted in the building. On
October 23, 2000, the Committee for Culture and Education of the PACE discussed the situation of the
media in Ukraine. The discussion resulted in s decision to send a serious warning to the Ukrainian
authorities. The status of the freedom of speech in Ukraine was also discussed at the Committee for
Culture and Education of the PACE on December 13, 2000.
In early March 2001 the Monitoring Committee of the PACE decided to initiate the discussion of
political situation in Ukraine and the status of its compliance with its obligations as a member of the
Council of Europe. Shortly before the hearing member of the Ukrainian delegation Anatoly Rakhansky
argued he did not believe Ukraine would be expelled from the Council of Europe, but it could be
suspended, and its right to vote in the PACE could be withdrawn «which would prevent us from
defending national interests in the Council of Europe» (Vlada i Polityka, March 30, 2001). At the April
session Ukraine was given time till June to improve its record…
The April 2001 session of the PACE considered, in addition to other issues, the issue of freedom of
speech in the organization’s member states. On April 24, Ukraine, Russia, Azerbaijan and Turkey were
named among the states in which the situation of the media freedom caused serious anxiety. PACE
rapporteur Dyula Hedy from Hungary emphasized in his report that the Council of Europe and its
Parliamentary Assembly were concerned about multiple facts of violation of the European Convention
on Human Rights in the part of guarantees of freedom of expression and information, and facts of
harassment of independent journalists in connection with their professional activities. He also stressed
that «most frequently facts of such violations occur in countries of Central and Eastern Europe» (Vlada
i Polityka, April 27, 2001). Head of the Ukrainian parliamentary delegation to the Council of Europe to
the PACE session Borys Oliynyk admitted «facts of disguised censorship of the media in Ukraine»
(UNIAN, April 24, 2001).
As it was discussed before the international parliamentary hearings, draft resolutions prepared by
PACE Monitoring Committee representatives Hanne Severinsen and Renate Wollwend insisted that
Ukraine’s right to be represented in the Parliamentary Assembly might be suspended in accordance
with Article 8 of the Council of Europe Charter unless Ukraine managed to show substantial progress
until the opening of the June 2001 session. The initial draft provided that unless Ukraine showed
substantial progress in implementing its obligations the Assembly would apply sanctions against
Ukraine’s parliamentary delegations.
However, the PACE decided against strict sanctions against Ukraine and voted 111 out of 137 to put
off the «Ukraine issue» till June. The paragraph about initiating the procedure of exclusion of Ukraine
from the Council of Europe was withdrawn from the final draft of the resolution. However, a number
of strong statements remain. For instance, the resolution demands on Ukraine to show urgent and
substantial progress in the field of the observance of human rights and the freedom of speech in the
country. The resolution also demands compliance with the obligations undertaken by Ukraine in the
area of the legal and the judiciary reforms, particularly the need to adopt a framework document for
Ukraine’s human rights policies, a framework document for the judiciary reform, new Criminal and
Criminal-Procedural Codes, and transformation of the roles and functions of the prosecutions. Also, the
resolution stipulated that Ukraine should continue the process of ratification of the European Charter on
regional languages or minority languages, and ensure due protection of all minorities in Ukraine. The
PACE resolution expressed anxiety about attacks on journalists, members of the parliament, and
opposition politicians in Ukraine, as well as about violations of the freedom of speech (UNIAN, April
26, 2001). Unless substantial progress is made in improving the situation, Ukraine may face sanctions
against its parliamentary delegations following the PACE session in June and may be denied its
authority in the Council of Europe and representation in the Committees.
It is clear that Ukraine may find it very difficult to comply with all of the requirements, particularly
when it comes to the adoption of the Codes which, as the Ukrainian law-making practice shows, is a
complicated and time-consuming process. Hence, Ukraine has a lot of work to do before June,
especially given that the judiciary reform should be carried out, and the legislation should be brought in
compliance with European standards not only for the attention of the PACE and other international
organizations, but for Ukrainian citizens. If this approach is adopted in theory and practice alike, the
country will be able to avoid a number of problems that keep affecting its image.
